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1. Name of Case: Family Case 52595-02-20

2. The Father vs. the Mother 

3. Date of decision: 5 April 2020.

4. Name of Court: Beit Hamishpat LeInyanei Mishpacha beTel Aviv-Yafo, The Tel Aviv-Yafo Family Court. 

5.  Status of case: Final.

6. Level of Court: Court of first instance.

7. Published: Available at www.nevo.co.il, FC (TLV) 52595-02-20 the Father vs. the Mother (05.04.2020) (Hebrew)

8. Articles Considered:

· Article 3.

· Article 4.

· Article 13(b).

· Article 14. 

9. Articles Relied on: Articles 3 and 4.

10. Order: the return of the child is ordered.

11. Facts: 

The child, a girl, was one year of age at the date of the alleged wrongful retention. The child was born in the United States and obtained American citizenship upon birth – that was her sole citizenship. The parents, Israeli citizens were married and had joint custody rights.

The father had established a startup company and at the request of the investors in the company, on 1 July 2018 the Parties moved to reside in San Francisco, California. For this purpose, the Parties obtained work visas in the United States. After the birth of the child, the mother began working in the United States.

On 21 November 2019, the Parties arrived in Israel with the child in order to deal with matters concerning their work visas in the United States. The Parties purchased round trip tickets. As their interview at the United States Embassy with respect to the work visas was set for December 2019, they scheduled return tickets for 3 January 2020.

The parties had to postpone the interview at the United States Embassy to 18 February 2020, as the father was required to present additional documents.

On 29 January 2020, the Mother commenced proceedings in the Rabbinical Court of Israel for dispute resolution. She further filed a request to prevent the father and the child from leaving Israel.

On 13 February 2020, the Mother sent a letter to the US Embassy in which she notified that she would not be attending the interview that had been scheduled for her, that she does not intend to return to the United States and that she will continue residing in Israel. She had noted in the letter that she commenced proceedings in the Rabbinical Court, and that that court had issued an order preventing the exit of the child from Israel for a year as well as an order preventing the exit of the Father from Israel for 30 days.

On 18 February 2020, the Father attended the interview at the US Embassy, and the next day he was granted an extension to his work visa for the United States.

On 20 February 2020, the Father filed a claim for the return of the child to the United States pursuant to the Hague Convention Law (Return of Abducted Children), 5751-1991.


12. Ruling

The court accepted the father's claim according to the Hague Convention, and ruled that as the mother was unable to prove that the child's habitual residence is in Israel and as the exceptions under article 13(b) of the convention do not apply in this case, the child shall be returned to her habitual residence in the United States. 

13. Legal basis
Habitual residence:

The mother claimed that as the child is very young and had been with her mother most of her life, the child's habitual residence is with the mother. As such, because the mother is currently living in Israel, the child's habitual residence should be with her in Israel. 

The court did not accept the mother's interpretation in this matter, as this would mean that the Hague Convention will not apply on young children. In addition, this interpretation of the convention could encourage child abductions by the primary caretaker of a child.

In previous decisions, the Supreme Court has ruled that in order to examine the child's "habitual residence" the court will rely on purely objective and factual criteria in which the child's point of view is the principal focus, and the parent's intentions are a minor factor. 

Prior to the parents' relocation to the United States, the parents declared at Israel's National Insurance Institute that they were moving to the United States for an "unknown" period of time. In addition, the parents rented out their apartment in Israel, sold their car and resigned from their jobs.
While residing in the United States, the parents opened a joint bank account, extended their home rental agreement, purchased new furniture worth $25,000 and leased a car. 

While visiting Israel, the parents enrolled the child in kindergarten for two months, singed a short-term rental agreement and continued their monthly payments towards their home, car and the child's kindergarten fees in the United States. 

The court examined the abovementioned evidence and concluded that the parents' actions, together with the fact that the child was born in the United States, attended kindergarten in California, and obtains American citizenship and health care leads to the conclusion that the child's habitual residence is in the United States.
Wrongful retention of the child:

The mother claims that since she does not have a proper work visa, she cannot return the child to the United States and therefore she has not wrongfully retained the child in Israel. 

In order to determine the date on which the child was wrongfully retained, the court, in accordance with article 3 of the Convention, re-examined the chain of events, starting from the moment the parents arrived in Israel on 21 November 2019.

The parents planned to re-new their work visas and return to the United States on 3 January 2020, although their interview at the United States Embassy was postponed to 18 February 2020. On 29 January 2020, the mother filed for divorce in the Rabbinical Court. On 13 February 2020, the mother sent a letter to the United States Embassy stating that she will not attend the interview, and will not return to the United States. On the day of the interview, the father attended alone and received a new work visa. On 20 February 2020, the father filed an application pursuant of the Hague Convention. 

The court ruled that the child was wrongfully retained on 18 February 2020 - the day the mother didn't attend the interview in the embassy, as that was the moment in which the mother made it impossible to return the child to the United States without a proper visa. 

Custodial rights:

In accordance with article 14 of The Hague Convention, as the child's habitual residence is in California, the father's custodial rights must be proven according to the law in California. In this case and in accordance with the law in California, as both parents are equally entitled to the custody of the child, the mother's decision to remain in Israel violates the father's rights under the Convention.
The father submitted to the court an expert on foreign law's opinion regarding the law in California. The expert, Prof. Frimer, quoted article 3010 of California's Family Code: "The mother of an unemancipated minor child and the father, if presumed to be the father under Section 7611, are equally entitled to the custody of the child." In response, the mother's attorney requested to disqualify the father's expert on foreign law claiming that he is not qualified to discuss the law in California.
The court referred to article 14 of the Convention and accordingly rejected the mother's claim, stating that the father's expert on foreign law presented the law as is, and the mother did not disagree, refute or claim that the law was incorrect.    

Grave Risk:
Regarding article 13(b), the mother claimed that as she does not have a proper work visa, she is unable to enter the United States and financially support herself. Therefore, determining that the child must be returned to the United States will force her to separate from the child and exposes the child to grave risk and harm.

In response to this claim, the court determined that article 13(b) refers to the harm that will be inflicted on the minor as a result of returning to the country from which she was removed, and not as a result of her separation from the abducting parent.

In addition, the court referred to article 72 of the HCCH's Guide to Good Practice, Part VI – Article 13(1)(b) of the 1980 Hague Convention on the Civil Aspects of International Child Abduction (hereinafter: "the guide") which states that: "the parent should not – through the wrongful removal or retention of the child – be allowed to create a situation that is potentially harmful to the child, and then rely on it to establish the existence of a grave risk to the child". 

In response to the mother's request to appoint an expert to assess the potential harm that could be caused to the child by separating her from the mother, the court ruled that issues of custody, rights of access, the child's relationship with her parents and potential harm due to separation should not be discussed during proceedings under the Hague Convention.
Grave Risk due to Covid-19:

The mother claimed that in light of Covid-19, exposing the minor to airports and flights will endanger her health.

The court referred to article 62 of the guide, stating that: "the grave risk analysis usually should focus on the availability of treatment in the State of habitual residence of the child… A grave risk will typically be established only in situations where a treatment is or would be needed urgently and it is not available or accessible in the State of habitual residence". 

In addition, as Covid-19 is a pandemic which exists both in Israel and the United States, and the child does not have health insurance in Israel, it is best to return her to the United States, where she will be provided with appropriate medical care. 
Undertakings

The court ruled that the father should purchase an airline ticket for the child. In addition, if the mother wishes to return to the United States, the father should provide her with airline tickets and 6 months of rent in an apartment near his current residence.
�החלק המסומן מהסיכום של דוד ארדילה (שכבר עלה לאתר)





רותי: אנחנו כותבים איפשהו שזאת ההחלטה של הערכאה הראשונה ושאת הסיכום של ערכאת הערעור הם כבר קיבלו? תסתכלי אם בהנחיות לכתיבת סיכומים ל-incadat הם כותבים משהו לגבי זה (אני חושבת שאני שלחתי לך את הקישור לאתר ואם לא אז תוכלי למצוא את זה באתר של ה HCCH) 


�רשום שבסיכום של ערכאת הערעור צריך להוסיף את תאריך פס"ד. אין הוראות מיוחדות לערכאה הראשונה. 





רותי: להחלטתה של לסלי 
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