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SUMMARY OF DRAFT TERMS
Better PLC, Inc.
____________, 2007

This memorandum summarizes the principal terms of the Series A Convertible Preferred Share financing of Better PLC, Inc., a Delaware corporation (“Company”).  

	KEY PROVISIONS
	

	Investors  
	Each of the persons or entities set forth on Schedule I hereto representing commitments to purchase not less than $150 million of Series A Preferred and any other Investor added to such Schedule I prior to the signing of definitive investment agreements (the "Preferred A Shareholders" or “Investors”).

	Security
	Series A Convertible Preferred Shares of the Company, par value 0.0001 per share (“Series A Preferred”).


	Founder
	Shai Agassi

	Price Per Share
	$1.00 (“Original Issue Price”), which is based on a fully diluted pre-offering valuation of $100 million.

	Use of Proceeds
	The proceeds from the sale of Series A Preferred will be used in accordance with budgets (presenting four consecutive quarters of budgeted numbers), the first of which will be prepared by management prior to the Closing.  The budget will be updated by management  quarterly following the Closing and approved by the Board of Directors of the Company (the “Board). 

	Aggregate Investment Amount
	Up to $200 Million investment from the Investors representing, in the aggregate, 66 2/3% of the Common equivalent shares outstanding after the offering, on a fully-diluted basis.  

The amount of the investment by each Investor shall be as set forth opposite such Investor's name on Schedule I.  

	Funding
	The Aggregate Investment Amount shall be funded by the Investors as follows: 

(i) 
(ii) At the Closing, the Investors shall consent to the conversion of their respective outstanding convertible promissory notes in the aggregate principal amount of $15 million into Series A Preferred;

(iii) Not more often than once a quarter following the Closing, or at such other time or times as shall be determined by the Board, the Company will send each Investor a Capital Call to fund such Investor's pro rata portion of such Capital Call.  The amount of each Capital Call shall be equal to the Company's estimated operating costs for the following two fiscal quarters, as determined pursuant to the budget prepared by management and approved by the Board . Each Capital Call shall provide the Investors at least thirty (30) days to fund their respective pro rata portions of such Capital Call.

(iv) 
All amounts to be transferred to the Company as set forth above, (A) shall be denominated in US Dollars; (B) shall not exceed the Aggregate Investment Amount, (C) shall be considered part of the investment of each Investor in satisfaction of the investment obligations pursuant to the definitive agreement and (D) shall be delivered as consideration for that number of shares of Series A Preferred equal to the amount transferred by such Investor divided by the Original Issue Price which shall be issued to such Investor upon receipt of such transfer.

If an Investor fails to deliver to the Company its pro rata portion of a Capital Call, the shares of Series A Preferred previously purchased by such Investor shall become subject to repurchase by the Company, and if the Company elects not to repurchase such shares or is otherwise precluded under law to purchase such shares, by the other Investors and the Founder (pro rata to their holdings in the Company, on an as-converted basis), at the Original Issue Price for a period of three years.  In addition, the Company shall be permitted to raise additional funds to replace the unfunded portion of such Capital Call from third parties on such terms as it deems advisable in its discretion and such Investor shall have been deemed to have waived any preemptive rights with respect to future securities issuances by the Company.  In addition, such defaulting Investor shall forfeit its right to continue to invest in the Company any additional amounts and shall forfeit and waive any voting or other rights under the definitive documents (i.e., rights of first refusal, preemptive rights, co-sale rights, veto rights, etc.). 


	Number of Shares and Capitalization
	See attached post closing capitalization table in Schedule II (the “Cap Table”).  The cap table shall stipulate an option pool of 13 1/3% on a fully diluted basis immediately after the Closing assuming the entire $200 million Aggregate Investment Amount has been funded by Investors. The option pool shall be included in the pre-offering fully diluted shares outstanding.

	The Closing
	The initial closing is currently anticipated to occur on or about [November___], 2007.  On such date there shall be a minimum commitment of at least $150 million under the terms of this Summary of Draft Terms from participating Investors (the “Closing”). After the date of such initial Closing and for a period of up to 100 days thereafter, the Company shall have the right to, and shall use its reasonable best efforts to, sell additional shares of Series A Preferred on the same terms and conditions up to a total of a $200 million Aggregate Investment Amount.  


	TERMS AND RIGHTS OF SERIES A PREFERRED STOCK

	Dividend and Liquidation Preference
	In the event of any liquidation, bankruptcy, reorganization or winding up of the Company or distribution of any [liquidating] dividend (whether in cash or in- kind)[specifying a dividend in the list is bizarre], the holders of Series A Preferred shall be entitled to receive, pro rata, in preference to all other shareholders, an amount equal to their respective investments plus a cumulative dividend accruing at a rate per annum equal to eight percent (8%) (the “Preferred Preference”).
A merger, consolidation, sale of all or substantially all of the Company's assets or shares or a transfer or a grant of an exclusive license to all or substantially all of the Company’s intellectual property, or any other transaction in which control of the Company is transferred (other than an IPO) (each a "Liquidation Event"), will be treated as liquidation.

	Conversion
	Each holder of the Series A Preferred shall have the right at any time after the date of issuance to convert its Series A Preferred into Common Shares at the then applicable conversion rate in accordance with the Company’s then-effective certificate of incorporation.



	Automatic conversion
	The Series A Preferred shall be automatically converted into Common Shares, at the then applicable conversion rate, in one of the following circumstances:

(i) in the event of the Company’s first underwritten public offering of Common Shares with aggregate gross proceeds to the Company of at least $200,000,000 and a per share offering price of at least three (3) times the Original Issue Price plus the Preferred Preference per share (“Qualified Public Offering”) or (ii) the date upon which the Company obtains the vote or consent of at least 66% of the then outstanding shares of Series A Preferred to such conversion.

	Antidilution provision
	The Series A Preferred shall be entitled to proportional antidilution protection for stock splits, stock dividends, dividends of other securities or of assets of the Company, reclassification, reorganization, exchange, consolidation, recapitalization or other similar event etc.  
In addition, the Investors shall have standard broad-based weighted average anti-dilution rights in the event that the Company issues additional equity securities at a purchase price less than the applicable conversion price.  Dilutive issuance shall not include (i) the sale of Common Shares up to the number of shares reserved, as of the Closing, for employees, consultants pursuant to stock purchase, option and related plans or such other number as approved by the Board (including a majority of the Investor Directors); (ii) shares issued pursuant to partnering arrangements approved by the Board (including a majority of the Investor Directors); (iii) shares issued upon conversion of the Series A Preferred; and (iv) securities issued in connection with stock splits or stock dividends. 

	Vesting of Founder shares
	50% of the Common Shares and options held by the Founder at the Closing will be fully vested and 50% of the Common Shares and options will be subject to vesting in 48 equal monthly installments following the Closing.  The Company (or the other shareholders of the Company if the Company is not legally able to make such purchase) will have the right to repurchase any unvested shares held by the Founder at par value, in the event the Founder's employment terminates.

	Voting agreement
	The Founder and the Investors shall enter into a voting agreement pursuant to which they agree to vote their shares of Common and Series A Preferred in the manner desired by a majority of the outstanding Common Shares of the Company, on an as-converted basis and assuming Aggregate Investment Amount has been fully funded, on any matters presented to the stockholders.  The following matters by the Company or its subsidiaries (whether directly or indirectly by merger, consolidation, sale of assets or similar transaction) will be submitted for a stockholder vote.




(i) Authorize or issue a security senior or on par in any manner to the Series A Preferred, or authorize more Series A Preferred.

(ii) Liquidate, dissolve, recapitalize, reorganize, file for bankruptcy, participate in a change of control merger, sell material assets or exclusively license material intellectual property rights.

(iii) Increase the number of shares issuable under any stock option or purchase plan.

(iv) Transact with an affiliate or a shareholder.

(v) Change the number of directors.

(vi) Amend the Company’s charter documents.


	
	


	Board representation 
	Immediately following the Closing, the Board shall be set at 7 members which shall be appointed as follows:
Israel Corp. (the "Lead Investor"):  2
VantagePoint: 1
Founder: 2
Industry Expert: 1 

Additional Investors: 1 (and with the Lead Investor and VantagePoint, collectively, the "Investor Directors")


	Inspection and information rights
	All Investors holding at least 10% of outstanding Series A Preferred (i) shall receive within 120 days after the end of each fiscal year annual audited financial statements, audited by a "big 4" or other prominent national accounting firm approved by the Board; (ii) unaudited, quarterly financial statements within 45 days after the end of each quarter, (iii) monthly reports in a form agreed by the Board, within 14 days after the end of each month, (iv) an annual operating plan and budget at least thirty (30) days prior to the first day of the year covered by such plan, and (v) any additional information or data any such Investor will reasonably require for its reporting obligations as and when requested by it. 


	Registration rights
	The Investors will be entitled to customary registration rights.

	Transferability
	Transfers by shareholders of shares in the Company, other than transfers to Permitted Transferees, shall be subject to the limitations and restrictions set forth below. It is clarified that any transfer of share capital to a direct competitor of the Company shall be prohibited.

For purposes hereof, “Permitted Transferee” means any affiliate of any shareholder of the Company, any member of the immediate family of a transferring shareholder (including any trust for the benefit of such family members), any person or entity controlling, controlled by, or under common control with such transferring shareholder or any partner or member of a transferring shareholder if such transfer is required for the transferor to comply with instruments to which it is subject, and provided that the transferee agrees to become subject to the same restrictions and limitations applicable to the transferor. 

	Co-Sale Rights
	Until a Qualified Public Offering, each Preferred A Shareholder who holds at least 5% of the outstanding Series A Preferred Shares (each, a “Qualified Investor”) shall have the right to participate on a pro rata basis in transfers of share capital for value by the Founder (on the same terms as offered by the proposed transferee), other than transfers to Permitted Transferees. 


	Drag Along Rights
	At any time prior to an IPO, if the shareholders of the Company accept a detailed offer to purchase all of the Company’s securities or all or substantially all of the assets of the Company or to acquire the Company by merger or otherwise (the “Purchase Offer”), then, pursuant to a resolution passed by the affirmative vote of [75%] of the outstanding Common Shares of the Company, on an as-converted basis and assuming Aggregate Investment Amount has been fully funded (an “Approved Purchase Offer”), all remaining shareholders shall be compelled to sell their securities in the Company pursuant to the terms of the Approved Purchase Offer. 

All stockholders of the Company shall agree (i) to vote (or consent in writing) in favor of any Approved Purchase Offer, (ii) to waive any dissenters or appraisal rights with respect to such sale, (iii) to sell their shares on the terms set forth in any agreement providing for such sale and (iv) to enter into such other ancillary agreements as shall be reasonably required in connection with such transaction. 

	Right of First Refusal
	Right of first refusal on proposed transfers of Shares by any stockholder of the Company, in favor of the Qualified Investors on a pro rata basis. Such Rights of First Refusal shall expire upon the closing of a Qualified Public Offering.
Co-sale rights and the right of first refusal shall not apply to (i) a repurchase of shares by the Company and (ii) any transfer to a Permitted Transferee.

	Pre-emptive Rights
	If the Company proposes to offer to sell any equity securities (except issuances pursuant to an employee share plan approved by the Board or shares issued in the context of an acquisition of another business), the Company will first offer all Qualified Investors the right to invest in the offering on a pro rata basis based on their ownership of the outstanding Common Shares, on an as-converted basis.  Any securities not purchased by any Preferred A Shareholder may be purchased by the other Preferred A Shareholders.  This right will terminate upon Qualified Public Offering.


	Confidentiality
	This Summary of Draft Terms, and Investors' identities, are confidential to the Investors and may not be disclosed except to Company directors, officers, and attorneys who will be bound to not make any such disclosure to any other person or entity.


	Exclusivity
	








This Summary of Draft Terms sets forth the good faith agreement of the parties set forth on the signature page hereto.  By accepting this Summary of Draft Terms, the Company, the Founder, and their respective shareholders, officers, directors, employees and agents agree to not solicit, initiate any contacts, discuss, negotiate with or aid in the due diligence any other party with respect to a sale, lease, exclusive license or other disposition of the Company or any securities or assets of the Company, or any alternative financing of the Company, or the merger of the Company with or into any other entity, or execute any definitive agreements with respect thereto (and shall notify the Investors promptly of any inquiries of third parties in regards to the foregoing), before the earlier of the following to occur:  (i) 30 days after the execution of this Summary of Draft Terms by the parties hereto, or (ii) the Closing.  

	Conditions to Closing
	Satisfactory completion of a technical and business due diligence investigation of the Company and its existing and prospective operations, including the terms of the government support of the project (including by way of tax benefits) and its technical feasibility such as to the availability of suitable battery systems and other components, by the Investors and their advisors;

Satisfactory completion of a tax due diligence and finalization of the structure of the Company, including its place of incorporation;

Execution of a definitive agreement by the respective parties;
Receipt of all consents and approvals required pursuant to any contract, law or regulatory authority;

The Founder and his respective affiliates, as applicable, shall have assigned to the Company all of his or its rights in any intellectual property, investment or venture completed or in process as of the Closing which relate to the business of the Company and the Company and the Investors shall have been afforded the ability to conduct due diligence reviews of such investments, ventures or businesses to its reasonable satisfaction;

The Company and the Founder shall have entered into an at-will employment agreement, in a form as approved by the Board;

The waiver of all existing preemptive rights that may exist with respect to the issuance of the Series A Preferred;
Execution by all employees and consultants of assignment of inventions, confidentiality and noncompetition and non-solicitation agreements with the Company in a form satisfactory to the Investors;

The Company’s organizational documents shall reflect the understandings herein and shall provide that the liability of Board members for monetary damages shall be eliminated to the fullest extent permissible under the applicable law; and


Such other conditions as are customary for a transaction of this type or as shall be reasonably required by the Investor, including, without limitation, opinions of counsel for the Company.

	Finder's Fee
	The Company shall represent and warrant that it has no obligation to pay any finder’s fee and shall indemnify the other parties to this transaction for any breach thereof.

	Governing Law and Jurisdiction:
	This Summary of Draft Terms shall be governed by the laws of the State of Delaware. Any claim, dispute, or controversy arising out of or in connection with this Summary of Draft Terms, shall be subject to the sole jurisdiction of International Arbitration in London, the United Kingdom.


	Investors Expenses
	At the Closing, the Company shall pay legal fees of one counsel for the Lead Investor (who shall agree also to represent the other Investors), not to exceed $150,000, plus costs incurred by Lead Investor in connection with the investment contemplated hereby, including in connection with the due diligence process and the negotiations and preparation of definitive investment agreements.

	Expiration
	If not accepted by the close of business on _____, 2007, this Summary of Draft Terms shall expire.

	Binding Provisions
	The terms set forth herein and this Summary of Draft Terms are not binding on the parties hereto, are subject to change and are not intended to create rights in favor of any party with respect to the proposed transaction; provided, however, the foregoing provisions set forth in the paragraphs entitled “Confidentiality”, “Exclusivity”, "Investors Expenses", "Governing Law and Jurisdiction", "Expiration" and in this paragraph are intended to be legally binding between the parties and governed by the laws of the State of Delaware.  


Founder

_____________________________________

Shai Agassi

Investors


VantagePoint Venture Partners 2006 (Q), L.P.

By:  VantagePoint Venture Associates 2006, L.L.C.

By:  _____________________________________

Name: ___________________________________
Title: ____________________________________

_____________________________________

[COMPANY

_____________________________________

SCHEDULE I

SCHEDULE II

WHO OWNS THESE SHARES? THE TERM SHEET SAYS FULL CAP TABLE

	Type of Stock
	Number of Shares
	Percentage Ownership (Fully Diluted)

	Common Stock
	60,000,000*
	20%

	
	
	

	Series A Preferred 
	200,000,000
	66 2/3%

	Option Plan
	40,000,000
	13 1/3%

	TOTALS
	300,000,000
	100%


*In the event of a subsequent financing, the Founder shall be issued a warrant to purchase that number of shares of [common stock at the then fair market value of such common stock/ Preferred Stock of such class issued in such financing issued by the Company at the original issue price of such newly issued preferred stock] necessary to maintain his pro rata ownership of the Company with respect to such shares. [I’M OK WITH THE WAY THIS CONCEPT WORKS, BUT IT HAS NEVER BEEN MENTIONED IN ANY OF OUR DILIGENCE DISCUSSIONS AND IT MEANINGFULLY CHANGES THE OUTCOME IF MORE CASH IS REQUIRED THAN EXPECTED]

� The intention is for a full Cap Table including authorized and issued capital by shareholder and by class [WHEN WILL WE SEE THIS RELATIVE TO BEING ASKED TO SIGN THIS???].
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